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traband and blockade, were formulated at a period when 
modern ideas of neutrality were unknown and when such ideas, 
if advocated, would perhaps have been regarded as entirety 
visionary. Acts which differ in nature, in intent, and in pen- 
alty, as do acts involving contraband or blockade from those 
involving unneutral service, should no longer be confused. 
The category of "unneutral service" which has been admitted 
in decisions of the courts, explained in the works of the text 
writers, described in proclamations, and distinguished in prac- 
tice, deserves and should receive full and frank recognition. 



CONTRABAND OF WAR. 

HARRY PRATT JUDSON. 

The law O'f contraband has had no material development for 
a hundred years past. Now, as in the days of Lord Stowell, 
merchandise with reference to contraband falls into three 
classes, — that which is always contraband, that which is con- 
traband on occasion, and that which is never contraband. 
Now, as then, articles primarily intended for use in war belong 
in the first class, and articles which may have military or naval 
use, but which may also be employed in the ordinary avoca- 
tions of peace, are in the second class. To be sure there are 
now specific articles unknown to the prize-courts of the early 
nineteenth century which may be found in either class. The 
Russian proclamation of the current year includes in contra- 
band " Material and all kinds of substances for making explo- 
sives, such as torpedoes, dynamite, pyroxylin, various fulmi- 
nating substances, conductors, and all articles used for explod- 
ing mines and torpedoes;" also, " Telegraph, telephone and 
railway material." Of course none of these things were known 
in the wars of Napoleon. The principle, however, does not 
differ. The Russians in 1904 make no mention of tar, oakum, 
cordage, masts, and ship-timber, which played so conspicuous 
a part in admiralty cases a century since. But here again it is 
by no means a change in principle, but only in the conditions of 
naval warfare. Wooden sailing-ships are as obsolete as the 
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archers of the Black Prince, and in lieu of material for their 
construction or repair we find enumerated " armor plate, and 
all kinds of ship's machinery or boilers, whether mounted or in 
parts." Methods of warfare have changed. The question of 
contraband, however, involves no new departure in law, but 
merely the application of old rules to new conditions. 

The questions which in the present year have given rise to 
differences of opinion between Russia and some of the neutral 
powers do not relate, then, to any neiw view o>f law, but in the 
main merely to specific applications of existing law to particular 
articles. Under what circumstances, if any, may food be con- 
traband? May railway, telegraph and telephone material 
properly be included under the class of articles which are un- 
qualifiedly contraband? Such questions as these have led to 
earnest remonstrance on the part of the United States. The 
decision of the Vladivostok prize-court in the case of the 
steamer Arabia held " that the cargo, composed of railway ma- 
terial and flour destined to Japanese ports and addressed 

to different commercial houses in said ports, constitutes con- 
traband of war; that the cargo bound for Japanese ports 

should be confiscated as being lawful prize." Secretary Hay 
wrote to Ambassador McCormick: "The judgment of con- 
fiscation appears to be founded on the mere fact that the goods 
in question were bound for Japanese ports and addressed to 
various commercial houses in said ports. In view of its well- 
known attitude it should seem hardly necessary to say that the 
Government of the United States is unable to admit the validity 
of the judgment, which appears to have been rendered in dis- 
regard of the settled law of nations in respect to what consti- 
tutes contraband of war." " The communication' of the de- 
cision was made in unqualified terms, and the Department is 
therefore constrained to take notice of the principle on which 
the condemnation is based and which it is impossible for the 
United States to accept, as indicating either a principle of law 
or a policy which a belligerent state may lawfully enforce or 
pursue towards the United States as a neutral." 

The Secretary continues : " When war exists between power- 
ful states, it is vital to the legitimate commerce of neutral 
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states that there be no relaxation from the rule, no deviation 
f rom the criterion, for determining what constitutes contraband 
of war, lawfully subject to belligerent capture, namely: war- 
like nature, use, and destination. Articles which, like arms 
and ammunition, are by their nature of self-evident warlike use, 
are contraband of war if destined to enemy territory ; but arti- 
cles which, like coal, cotton and provisions, though of ordinarily 
innocent, are capable of warlike, use, are not subject to capture 
and confiscation unless shown by evidence to be actually des- 
tined for the military or naval forces of a belligerent." 

This is the old and familiar doctrine of contraband, and 
aside from the reference to coal and cotton might have been 
written in the time of the first armed neutrality. The Russian 
prize-court, it seems, acted on the theory that the burden of 
proof rests on the neutral owner, — that articles potentially con- 
traband are presumably designed for the enemy government 
if found with belligerent destination, unless proved to be for 
private use. This new doctrine Mr. Hay brushes aside in a 
few incisive words : " It cannot be admitted that the absence 
of proof, in its nature impossible to make, can justify seizure 
and condemnation. If it were otherwise, all neutral commerce 
with the people of a belligerent state would be impossible; the 
innocent would suffer inevitable condemnation with the guilty." 

It need only be added that on appeal the judgment of the 
court at Vladivostok was reversed, and thus Russia definitely 
accords with the traditional view of the nature of contraband. 

But what induced this assent by the Russian court of admir- 
alty appeal to the statement of law by Mr. Hay ? Was it the 
clear and cogent argument of the Secretary ? Or was it be- 
cause the law in the case is so simple that jurists vested with 
the responsibility O'f final ad j udication have no alternative ? Or 
was it on the whole the expediency of national policy? 

The answer will be found by examining the judicial inter- 
pretations of international law within the last two centuries. 
Some few may be noted here. Sir William Scott's exposition 
of the equity of the rule of the war of 1756 as applied to the 
French colonial trade is most luminous. But after all the rule 
in question was at the outset a definite attempt by the courts to 
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provide a remedy for a state of things which was nullifying 
British naval supremacy, as in 1793 the fc> rm al opening of 
French ports to other nations was in like manner an evasion 
of the consequences of French inferiority at sea. In either 
case the doctrine was believed to be conducive to British bel- 
ligerent interest, and in either case British courts found no 
difficulty in apprehending the sound law of a principle so useful 
for the success of the war and so readily enforcible by British 
naval power. In The Queen v. Keyn (1876) Cockburn, 
C. J., referred to a supposed statute of Parliament, and said : 
" That such legislation, whether consistent with the general 
law of nations or not, would be binding on the tribunals of this 
country, — leaving the question of its consistency with inter- 
national law to be determined between the governments of the 
respective nations, — can of course admit of no doubt." It is 
true that the United States Court of Claims, in the case of the 
Ship Rose v. the United States, held the somewhat surprising 
view that an act of Congress could not be held binding if repug- 
nant to a rule of international law. But the doctrine of the 
British courts is more in accord with the general practice of 
nations, and it will not be far from the truth to say that the 
definition of contraband, like other principles of the law of war 
and neutrality, in fact has been made by the act and in the 
interest of great belligerent sea powers, and that such definition, 
like other similar principles, is modified by neutral interests 
only so far as neutral powers are strong enough to embody their 
views in the shape of fleets and armies. This is a crude way 
to make law, but it is the method by which much 0'f the law of 
nations has come into existence. 

The last half century has seen a marked advance in the mode 
of creating international rules. The Congress of Paris, in 
1856, adopted four rules, three of which the United States, 
when almost the only neutral, had urged in vain on the pre- 
dominant naval belligerent. These rules are of course binding 
only on the signatory powers, but as only the United States, 
Spain and Mexico' of the western nations, failed to accede to 
the treaty, and as both the United States and Spain as belliger- 
ents have since formally acted in accordance therewith, there 
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can,' be little doubt that these rules are to all intents 'and purposes 
a part of the law of nations. As to privateering, that is obso- 
lete any way by the changes in the methods of maritime war. 
The several conferences at Geneva and St. Petersburg, the Ber- 
lin Congress of 1878, the Berlin Conference of 1885, the 
Brussels Conference of 1890, and the Hague Conference of 
1899, are clearly indicative of an increasing tendency to adopt 
rules generally obligatory by definite acts in which all ard 
concerned. Further, there is at present no one power so over- 
whelmingly preponderant on the sea as to be able to impose its 
will as the law of nations. The common consent which makes 
valid a proposed rule of international practice is therefore in 
these days on the whole much more likely to be a free assent 
than compelled acquiescence. In short there are signs that in- 
ternational law is emerging from the somewhat vague condi- 
tions which have marked its gradual evolution thus far, and for 
the future it is increasingly probable that international rules of 
conduct will assume the form of positive law. 

In the light of these considerations it seems somewhat boot- 
less to attempt the reconciliation of modern facts relating to the 
conduct of war with old customs of law which were created 
under circumstances long since obsolete. The materials of 
gunpowder are contraband, we say. But black powder is 
almost out of date now, and high explosives have taken its 
place. Their components, then, may justly be put under the 
same rules as sulphur and saltpetre. But what of raw cotton, 
so useful for certain forms of war to-day, and at the same time 
so essential to arts of peace? What also of telegraph and 
telephone materials and railway materials? Doubtless, the 
general principles of the eighteenth century may be made to 
cover these cases, just as the clause of our federal constitution 
giving Congress the power to establish post-roads may be made 
the legal basis of the fast mail on our great trunk railroad sys- 
tems. But after all there are deeper questions relating to con- 
traband than those which seek to unravel the existing princi- 
ples of law as applied to specific forms of new hostile devices. 
To these questions, then, let us turn our attention. 

In the first place, at this age of the world the old process of 
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modifying the law of contraband, so far as it may need modi- 
fication, is by far too slow and cumbersome. To-day things 
move rapidly. It is the age of steam and not of sails. In the 
international conferences which now meet so frequently, and 
in which our own country is at present especially interested, 
there is afforded a ready means of reaching an agreement. If 
new conditions of war and neutrality require new definitions of 
contraband, or new principles in any way affecting the status 
of the trade in contraband, the matter should be taken up at 
the approaching Hague Conference and an attempt made to 
secure unanimity of action. This should present no insuperable 
difficulty. What may commend itself to the great powers 
would probably meet with little opposition from the small 
powers, and in this way a reasonable agreement might be at- 
tained, after full discussion in which all states interested would 
have a voice. The ratification by the powers of such agree- 
ment would form a body of law which would accord with the 
present situation and which, from the mode of its adoption, 
would not be open to dispute. 

The spirit in which an international conference could ap- 
proach the questions at issue, also, might be radically different 
from that in which nations deal with the same questions in time 
of war. In the latter case each nation as a rule has in mind 
only its own immediate interest. It may be for the advantage 
of one belligerent to construe the law of contraband as liberally 
as possible, — to make the scope of contraband quality as wide 
as possible, — to expose to condemnation the largest possible 
variety of commodities. Conversely, the other belligerent may 
desire a very strict interpretation of the law, finding trade with 
neutrals quite essential to the conduct o>f the war. Neutrals 
also usually desire trade to be as little hampered as practicable, 
in fact looking to the necessities of war for an impetus to com- 
merce with each belligerent. A conference, on the other hand, 
would be free to take a far wider view of the whole case. Any 
conclusions which might be reached would of course be based 
on the fundamental purpose which might be determined. 
Should the rules adopted be primarily ip the interest of a strong 
naval belligerent? Or of a weak naval belligerent? Or 
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should the main factor be the interest of neutral commerce? 
If the latter, should the decision rest on the advisability of 
interfering as little as may be with the normal commerce which 
prevails in time of peace? Or should it be intended to avoid 
curtailment of the additional commerce which comes into being 
from the very fact of war? During the wars of a century 
since, the carrying trade of Europe very largely passed to 
American shipping, and France and her allies drew great part 
of their subsistence from the provisions and raw materials 
which, whether from French colonies or from the United 
States, were carried in American bottoms. This commerce 
was the immediate fruitage of the war, and Great Britain felt 
it to be a distinct grievance, — a service to her enemy which was 
essentially unneutral. Hence the paper blockades, — hence the 
extension of the rule of the war of 1756, and Lord Stowell's 
doctrine o>f the continuous voyage. Should such commerce 
be distinctly encouraged, — as indeed the rules of 1856 actually 
do? Especially should the principles which may be adopted 
encourage the traffic in such new articles cmcipitis usus as mod- 
ern invention has made so necessary for war, — coal and other 
fuel, and the material for telegraph and telephone lines and for 
railway construction? 

Or on the other hand, is there a far wider utility to conserve 
than that of any commerce at all, and should the law be deter- 
mined by these larger considerations ? 

It is the opinion of the writer that this last view is the sound 
one, and that the determining principle in accordance with 
which new rules should be formed ought to be, on the whole, 
that war is an undesirable means of settling international differ- 
ences, and that the new development of the law of nations, 
therefore, should be in the direction of discouraging an appeal 
to arms, of localizing it so far as practicable when it does occur, 
and in every reasonable way of limiting its disturbing effects 
to the immediate belligerents. The wise policy of the foreign 
office of the United States with reference to the present war in 
the Far East is a case in point. Law should have a similar 
trend. 

If this view of the case is sound it follows that certain agree- 
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ments as to contraband may perhaps be reached which under 
other circumstances might not be considered. Neutral duties 
in other respects have gradually become quite sharply defined. 
The naked doctrine of our Supreme Court as outlined in the 
case of the Santissima Trinidad, for instance, classifies a war- 
ship in the hands of private owners merely as contraband of 
war. In the words of Mr. Justice Story : " The question as 
to the original illegal armament and outfit of the Independencia 
may be dismissed in a few words. It is apparent that though 
equipped as a vessel of war, she was sent to Buenos Ayres on a 
commercial venture, contraband, indeed, but in no shape violat- 
ing our laws or our national neutrality. If captured by a 
Spanish ship of war during the voyage she would have been 
justly condemned as good prize, and for being engaged in a 
traffic prohibited by the law of nations. But there is nothing 
in our laws, or in the law of nations, that forbids our citizens 
from sending armed vessels, as well as munitions of war, to 
foreign ports for sale. It is a commercial adventure which no 
nation is bound to prohibit; and which only exposes the persons 
engaged in it to the penalty of confiscation." 

This is further expounded by Mr. Dana, in his note to 
Wheaton : "An American merehanit may build and fully arm a 
vessel, and provide her with stores, and offer her for sale in 

our own market He may, without violating our law, 

send out such a vessel, so equipped, under the flag and papers 
of his own country, with no more force or crew than 1 is suitable 
for navigation, with no> right to resist search or seizure, and to 
take the chances of capture as contraband merchandise, of 
blockade, and of a market in a belligerent port. In such case, 
the extent and character of the equipment are as immaterial as 
in the other class of cases. The intent is all. The act is open 
to great suspicion and abuse, and the line may often be scarcely 
traceable ; yet the principle is clear enough. Is the intent one 
to prepare an article of contraband merchandise, to be sent to 
the market of a belligerent, subject to the chances of capture 
and of the market? Or, on the other hand, is it to fit out a 
vessel which shall leave our port to cruise, immediately or ulti- 
mately, against the commerce of a friendly nations? The 
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latter we are bound to prevent ; the f ormer the belligerent must 
prevent." 

This doctrine of contraband, in which, as Mr. Dana observes, 
" the act is open to great suspicion and abuse, and the line may 
often be scarcely traceable," may have been adapted to the days 
of small sailing-vessels, but is out of date and exceedingly dan- 
gerous in these days of steam navigation and high-power 
artillery. The full significance of this danger appeared during 
our civil war in the case of the Alabama and other Confederate 
cruisers built in British ports, and in the Treaty of Washington 
of 1 87 1 Great Britain and the United States mutually bound 
themselves to a new doctrine in respect to such vessels:, — the 
doctrine of the duty of the neutral to use due diligence to pre- 
vent the building, equipping o>r sailing from, within its juris- 
diction of any vessel which there is reasonable ground for 
believing to be intended for belligerent use (Treaty of Wash- 
ington, Art. VI. ) . In the light of the Geneva award it seems 
likely that other maritime nations will hereafter observe the 
same policy of precaution. 

Has not the time come for a further extension of neutral 
obligation ? Would it not be reasonable to forbid by municipal 
law all trade with a belligerent in certain enumerated articles 
which are always contraband, such, for instance, as artillery, 
small arms, ammunition, and the like? It is now forbidden to 
the subjects of neutral states to go abroad with intent to enlist 
in belligerent armies or navies. It is ' also forbidden to the 
people of any civilized state to engage in fitting out within 
neutral jurisdiction an armed expedition against a friendly 
state. At one time both of these interdicted acts were lawful 
and customary. May we not now, in the interest of peace, 
make war still more difficult by cutting off the legal supply of 
all military stores from neutral states ? Almost invariably the 
domestic resources of a belligerent are insufficient for the enor- 
mous consumption of modern war, and the war is kept up by 
money obtained from foreign investors, which money in turn 
is largely expended in the purchase of warlike material within 
foreign- jurisdiction. If these belligerent means of supply 
should be cut off even to- the extent of making illegal the pur- 
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chase of arms and ammunition! abroad, we might be saved the 
spectacle of neutral states deploring the horrors of war which 
they see raging between neighbors, and yet busily and profit- 
ably pouring into the territory of both belligerents a constant 
supply of the most improved means of destruction:. It then 
would become: a neutral duty to use due diligence to prevent 
contraband exportation. Even now neutral governments may 
not sell contraband to belligerents. Why should private per- 
sons be permitted to do what their governments may not do? 

It may be objected, and with justice, that it will be impossible 
wholly to enforce such a law, especially as between states which 
are contiguous. However, it by no means follows that a law 
which cannot always be enforced without violation is for that 
reason useless. That such a rule could be enforced to a large 
extent can hardly be doubted. Illicit trade in contraband could 
be made so dangerous that it would not pay. Smuggling is 
not unknown to the police of all nations, yet on the whole the 
practice is pretty well prevented. Military weapons and their 
ammunition, ships of war, torpedoes and mines, are of such 
character that it is not very difficult toi trace them. It would 
surely be possible to prevent a large part of the mischief. 

Again it may be suggested that such an extension of neutral 
duties would add to the advantages of states which are already 
rich and powerful, and would correspondingly add to the 
handicap already imposed on small states. This may be true. 
It is, however, only another way of saying that it is expedient 
to permit war in disguise. If a small state is deserving of aid 
against a large one, let the aid be open and aboveboard, — let 
the sympathetic state, in extending its support, itself incur the 
full risk of flagrant war. But if unwilling as a state to share 
in the war, then its citizens should not be permitted to do as 
individuals what their government does not wish to expose 
itself to the risk of doing officially. War between two nations 
should be confined to the two nations in question so long as 
other states do not see fit to intervene in arms. 

It is true that there are always powerful commercial interests 
in neutral states which seek to derive profit from the needs of 
belligerents. No doubt such interests may make great gains, 



88 PROCEEDINGS OF THE 

which in turn give an impetus to many other forms of business 
activity. In this way war may be an immediate benefit to 
nations which avoid being drawn directly into hostilities. But 
such gains are temporary, and in the long run the destructive 
consumption which is the economic meaning of war must injure 
the industrial fabric of all Christendom. On the ground, then, 
of material welfare, as well as of humanity, war should be dis- 
couraged, and every step which makes it less easy to wage is 
to that extent an added deterrent. If the Hague Conference, 
meeting in the full light of the common interests of all nations, 
any one of which at any time may be either belligerent or 
neutral, can see its way to an international agreement which 
shall put the ban of municipal law on the sale to belligerents 
of the more dangerous forms of contraband, a, long advance 
will be taken towards the preservation of the peace of the world. 



COLONIAL POLICY WITH REFERENCE TO THE 
PHILIPPINES. 

BERNARD MOSES. 

The character of Spain's policy with reference to the Philip- 
pines as well as with reference to her other colonies was to a 
very great extent determined by her long crusade against the 
Moors. This struggle was part of the war of the Christians 
against the Mohammedans. The other part of it was carried 
on by the other European nations in Palestine. In the East the 
Crusades came to an end by reason' of the waning interest of 
France, Italy, and Germany. These nations might cease from 
the conflict whenever they were weary of it without loss of 
territory or diminution of national honoir. But the western 
wing of the Mohammedan force was within the borders of 
Spain. Therefore, although the struggle was ended in the 
East, Spain was obliged to carry it on single-handed in the 
West. For two hundred years after the last half-hearted 
crusaders of France had retired, Spain continued the war with 
unabated zeal, not merely to defend Western Europe from 
the Mohammedan conqueror, but to preserve her honor, to de- 



